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23 CFR Ch. I (4–1–97 Edition)§ 140.201

AUTHORITY: 23 U.S.C. 101(e), 106(c), 109(e),
114(a), 120(g), 121(d), 122, 130, and 315; and 49
CFR 1.48(b).

Subpart A—[Reserved]

Subpart B—Construction
Engineering Costs

SOURCE: 58 FR 39143, July 22, 1993, unless
otherwise noted.

§ 140.201 Purpose.
The purpose of this subpart is to pre-

scribe policies for claiming reimburse-
ment for eligible construction engi-
neering (CE) costs.

§ 140.203 Policy.
(a) State highway agencies (SHA)

may be reimbursed for the Federal
share of CE costs incurred as described
in § 140.703.

(b) Reimbursement for CE costs for
Federal-aid construction projects shall
be subject to the limitation set forth in
§ 140.205.

§ 140.205 Limitation.
(a) The estimated CE costs for a SHA

for a fiscal year shall not exceed, in the
aggregate, 15 percent of the total esti-
mated costs of all projects financed
within the boundaries of the State with
Federal-aid highway funds in such fis-
cal year, exclusive of the costs of
rights-of-way, preliminary engineering,
and CE.

(b) For control purposes, a SHA’s es-
timated CE costs percentage will be de-
termined by the ratio of the total
amount obligated for CE to the total
amount obligated for all projects fi-
nanced with Federal-aid highway funds
during the fiscal year, after excluding
from such totals, the obligations for
rights-of-way, preliminary engineering,
and CE. This percentage shall not ex-
ceed 15 percent at the end of the fiscal
year. The CE limitation may be applied
on either a Federal or State fiscal year
basis.

(1) Amounts to be included in the de-
termination for CE will be the aggre-
gate total of all obligations of CE, in-
cluding original project obligations at
the authorization stage, all subsequent
adjustments during the fiscal year, and
all adjustments (debits or credits) to

projects authorized in previous fiscal
years.

(2) The CE limitation determination
for each fiscal year will be treated sep-
arately and may not be adjusted after
the end of that fiscal year.

(c) Projects which are closed (final
voucher processed) as of December 18,
1991, may be reopened to accept adjust-
ments and additional eligible project
charges. All obligation/deobligation ad-
justments must be included in the cur-
rent fiscal year calculation. However,
the CE cost for each of these projects
shall be limited to 15 percent of each
project construction cost in accordance
with the provisions in effect prior to
December 18, 1991.

(d) If the SHA claims CE costs as an
average percentage of the actual con-
struction costs in accordance with 23
U.S.C. 120(g), the average rate shall be
determined based upon reimbursable
CE costs and shall not exceed 15 per-
cent, exclusive of the costs of rights-of-
way, preliminary engineering, and CE.

§ 140.207 Application of limitation.
The limitation applies to all projects

financed with Federal-aid highway
funds.

Subpart C—Temporary Matching
Fund Waiver

SOURCE: 58 FR 6714, Feb. 2, 1993, unless oth-
erwise noted.

§ 140.301 Purpose.
The purpose of this regulation is to

prescribe procedures for administering
section 1054 of the Intermodal Surface
Transportation Efficiency Act of 1991,
providing for a temporary waiver of
State matching fund requirements.

§ 140.303 Applicability.
The provisions of this subpart are ap-

plicable to qualifying projects as de-
fined in § 140.305 during the period be-
ginning October 1, 1991, and ending
September 30, 1993.

§ 140.305 Definitions.
As used in this subpart:
Governor means the Governor of any

one of the fifty States, or Puerto Rico,
and includes the Mayor of the District
of Columbia.
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Increased Federal share means the
portion of the approved Federal share
which is in excess of the regular Fed-
eral share that would have been ap-
proved if a matching fund waiver had
not been requested.

Qualifying project means a project ap-
proved after December 18, 1991, under 23
U.S.C. 106(a), or a project for which the
United States becomes obligated to pay
after December 18, 1991, under 23 U.S.C.
117 or 23 U.S.C. 133(e), for which the
Governor has submitted a certification
described in § 140.307.

§ 140.307 Submission of certification
by Governor.

The Governor of the State shall sub-
mit a certification in writing to the
Federal Highway Administration
(FHWA) Division Administrator cer-
tifying that sufficient funds are not
available to pay the cost of the non-
Federal share of a qualifying project,
taking into account all State and local
funds that are available for obligation
on Federal-aid highway projects. Funds
encumbered or committed to other ex-
isting programs are considered un-
available for matching purposes.

§ 140.309 Request and approval of in-
crease in Federal share.

(a) The State may submit a request
in writing to the FHWA Division Ad-
ministrator for an increase in the Fed-
eral share of a qualifying project up to
and including 100 percent at the time
the State submits a request for project
approval or obligation. The request
shall specify the Federal pro rata
share, the amount of regular Federal
funds and the amount of the increased
Federal share desired.

(b) To maximize the obligation of
Federal funds, the amount obligated
for the increased Federal share may be
based on the estimated costs to be in-
curred by the State before September
30, 1993, instead of the total estimated
project costs.

(c) When submitting the project
agreement, Form PR–2, pursuant to
§ 630.304 of this title, the State shall in-
clude in the agreement the following
provision:

The Federal-aid participation is increased
to llll percent for reimbursement claims
paid on or before September 30, 1993, in ac-

cordance with Pub. L. 102–240, section 1054.
The additional Federal funds requested total
$llllll. Claims paid after September 30,
1993, shall be at the regular Federal pro rata
share of llll percent.

(d) The State may claim reimburse-
ment for the increased Federal share as
a part of its normal billing procedures.
Participating costs incurred by the
State on qualifying projects shall be
charged on a pro rata basis to the regu-
lar Federal share, increased Federal
share, and non-Federal share, if any.

§ 140.311 Repayment of the increased
Federal share.

(a) The State shall repay the amount
of the increased Federal share made
pursuant to this subpart on or before
March 30, 1994. If such repayment is not
made by the State, the FHWA shall
make the deductions as provided in
paragraph (c) of this section.

(b) The FHWA shall deposit all repay-
ments made by a State under para-
graph (a) of this section to the High-
way Trust Fund and shall credit the re-
payments to the appropriate apportion-
ment accounts of the State.

(c) If the total amount of the in-
creased Federal share is not repaid on
or before March 30, 1994, deductions
shall be made from the State’s fiscal
year 1995 and fiscal year 1996 apportion-
ments. The total amount deducted
shall be the amount reimbursed to the
State on the increased Federal share of
all qualifying projects. In each of the
fiscal years, one-half of the total de-
duction shall be made from the follow-
ing categories on a pro rata basis: Na-
tional Highway System, Surface Trans-
portation Program, Interstate Con-
struction, Interstate Substitute, Inter-
state Maintenance Program, Bridge
Program, and Congestion Mitigation
and Air Quality Improvement Pro-
gram.

(d) The total amount deducted in ac-
cordance with paragraph (c) of this sec-
tion shall be reapportioned to those
States which did not receive an in-
creased Federal share under this sub-
part and to those States which have
made repayment under this section.
These reapportioned funds shall be
credited to the same categories of
funds on which the deductions oc-
curred.
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